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Part Two of an ongoing saga:

Introduction

What experience and history teach is this - that people and governments never have learned anything from history, or acted on principles deduced from it. Hegel (1770-1831) German philosopher. Philosophy of History, Introduction.

To which Marx responded -

Hegel says somewhere that all great events and personalities in world

history reappear in one fashion or another. He forgot to add: the first 

time as tragedy, the second as farce. Karl Marx (1818-83) German philosopher 

and revolutionary. The Eighteenth Brumaire of Louis Napoleon

Section 1:

The removal of the undemocratic electoral processes that prevent fresh blood and new ideas entering the MEA Board of Trustees, and their reinstatement.

A year ago a small group of individuals led by Dr. Charles Shepherd wished to stage a palace revolution at the MEA by standing as candidates in the Board of Trustees elections at the forthcoming MEA AGM. If they were elected they promised to end the culture of secrecy at the heart of the MEA and to remedy the appalling financial mismanagement that had led three of the existing Trustees to resign in the face of a looming and deepening financial crisis.

They pledged that they would put the MEA back on its feet again, and as part and parcel of their being new brooms they would sweep away the autocratic, authoritarian and undemocratic customs and practices and policies that had caused a rift between the membership of the MEA and its Board of Trustees.

They faced a hurdle to their ambitions in the form of one of these undemocratic and authoritarian practices that the MEA Board of Trustees, and the then Chief Executive Officer, Val Hockey had placed in their way.  This was that the MEA wanted to interview candidates for the Board of Trustees and select only those individuals that they specifically liked and approved of to go forward for election to the MEA AGM. By this means the MEA Board, and its CEO had controlled who would be on the list of candidates at elections, so that anyone who might stand on a platform for change, or who might not toe the line of the ruling clique of the MEA Board could be screened out of the electoral process as their name would never, ever appear on the ballot paper for the elections. Thus only people who were the specific friends or “mates” of the existing Board were ever put up for election, thus leading to the creation of a “mates club” or self perpetuating oligarchy.

In order that the new brooms could be elected by the popular vote of the membership, who wanted the change and renewal promised by the candidates who opposed the status quo, the stranglehold of the self perpetuating oligarchy had to be broken over their control of the MEA AGM electoral process.

I was asked for my advice and input by the leader of the small group of new brooms. My response was basically that they ought to obtain a ruling from the Charity Commission as charity regulator concerning the meaning and interpretation of the quoted clauses in the MEA Mem & Arts in relation to charity and company law. I assured those concerned that the result would be a positive one, since there was no mechanism by which the current Board, and/or its CEO could use to vet or screen out candidates in the MEA AGM elections they did not want. The issue of the interviews did not, and does not pertain to the matter of the election of candidates at an MEA AGM, as it is irrelevant to this process under company law.

The ruling came back as I had predicted, and when the MEA were informed of it, they decided not to proceed with their planned interviews as there would simply be no point left in them since the MEA could not legally stop a candidate’s name from being placed upon the ballot paper, nor could they adversely affect the outcome of the elections by favouring certain candidates, and disfavouring others, as they had, and have no legal power to do so.

Thus it was that the new brooms were able to be elected. They did not however make good on their campaign promises, and so I decided that I would stand as a candidate myself this year, instead of assisting others to do so.

I was shocked, but not altogether surprised to learn that the MEA wanted to interview me in relation to my suitability for the job of MEA Trustee, just as the old self perpetuating oligarchy had attempted to do to the new brooms a year ago, in order to prevent my ever being able to be elected by the MEA membership, and thus take up a place on the Board of Trustees. I had considered that the ways of the new brooms had grown indistinguishable from those of their predecessors, and that they were therefore likely to try to pull up the ladder after them so to speak.

After the MEA AGM on the 6th of December last year, the then Chairperson of the MEA Ann Campbell resigned, and set out why she no longer wanted to be either the Chair of the MEA, or indeed a Trustee. She wrote a detailed article that was to be published in the MEA’s ME Essential magazine explaining her reasons for her departure from the MEA. The current Board tried to suppress her article, but it was published on the internet. In this resignation statement, Ms. Campbell refers to the matter of the use of her Board’s actions in relation to the use of the MEA’s Mem & Arts to try to prevent candidates for the MEA elections actually standing in the MEA AGM elections through the use of the disputed interview and reference clause.

She says :-

“I have reluctantly come to the conclusion that the MEA’s Memorandum and Articles will never allow the necessary stability that the Board and staff need to plan confidently for the future. With the best of intentions the constitution was designed to allow members a democratic voice at Board level, but periodically, sometimes annually, new trustees are elected who have stated that they intend to change the current, agreed strategic direction and operational policies”.

Thus Ms. Campbell and the Board of Trustees under her leadership accepted the legal and constitutional position that they had been informed of via the ruling from the Charity Commission, and accepted that the MEA must act legally. This was no doubt the reason why the MEA dropped the idea of asking candidates in the MEA AGM elections to attend interviews, nor could they require candidates to give employment references for a “job on the Board” since the law stipulates that the MEA AGM elections are an electoral process, and not a routine business appointment process.

Section Two:

The recycling of the illegal and undemocratic means of preventing candidates in the MEA AGM elections from standing.

When I received a letter from the MEA dated 10th of August in connection with my candidacy for the MEA Board of Trustees, and they wanted to interview me, I made a very detailed and considered response in my letter of 17th of August. My letter dealt with the past constitutional issues and asked the MEA to address them. It also dealt in detail with the more practical issues in terms of the MEA’s proposal to interview me in terms of the professional requirements of a ‘business interview’ as none of these matters had been dealt with or set out in the MEA’s letter. I also dealt with the issues around the policy and practice of travelling, transport and assistance from the MEA in relation to their proposed interview.

None of these matters have been dealt with in a letter I received from the current Chairperson of the MEA, who despite knowing the real and legal position and status of the use of the interview and employment references, is determined to claim that this procedure can one again be used to vet candidates in the MEA AGM Board of Trustee elections.

I must point out that the ruling from the Charity Commission last year was specifically made in relation to the MEA Mem & Arts and to the practice of the clause in the Mem & Arts relating to the elections and to the practice of interviewing and requiring employment references from candidates in the MEA AGM elections. It constitutes a specific MEA ruling and is therefore not the subject of the Commission’s general guidance at all, because it is specific to the MEA, and cannot be overruled in favour of the general hints and tips given in the general Charity Commission literature.

This is well known and understood by the officers of the current MEA Board of Trustees, and in particular to its Chairperson, and Company Secretary.

On 20th of August I received a letter from the MEA by way of reply to 

my letter of 17th of August from the Chairperson of the MEA, Ms. Christine

Llewellyn, which I reproduce below :-

Ms. Christine Llewellyn

Chair of the ME Association

The MEA

4 Top Angel

Buckingham Industrial Park

Buckingham MK18 1TH

20th August 2004

Dear Ciaran,

Thank you for your letter regarding an interview for trusteeship. I am sorry to hear that your health is not too good but I do hope that it will not prevent you from coming to see us.

Our duty as trustees is to select candidates for what they can contribute to the M.E. Association (see Charity Commission booklet CC3). We select on the basis of the relevant experience and skills that each candidate can bring with them.

Our interview will be an informal one. Members of the Board will be present and the intention is for us to learn more about you and for you to meet us and learn about the part you would be expected to play in helping to run the Association.

As you know, charity trustees  also have to make checks on prospective trustees to ensure they are not disqualified from acting as a trustee.  There is some excellent information about this on the Charity Commissioners web site.

The National Council of Voluntary Organisations stresses that trustees must exercise the same duty of care that a prudent person of business would in managing his or her own affairs. This is why the trustees ask for references for candidates and conduct interviews. It is a practice that every prudent person of business uses and one that I feel sure that our members would wish us to follow.

I do hope that you will accept our invitation to come along and meet the Trustees on the 8th.September 2004. I await your confirmation of this and two references as mentioned above.

Yours Sincerely,

Christine Llewellyn

Chair of ME Association

Section Three :

Re-fighting old battles in the name of democracy and accountability to achieve openness, transparency, honesty and accountability of the MEA  to its membership

I responded to this letter with the one I reproduce below :-

28, Headcorn,

25, Malden Road,

Kentish Town,

London

NW5 3HZ

Date :
28th of August 2004

Re :
Interviews of Board of Trustee Candidates

Dear Christine,

Thank you for your letter of the 20th of August, which I received on the Wednesday the 25th.  I note that you have not addressed any of the constitutional issues or practical questions concerning your proposed interview.

I shall therefore deal with the new matters you raise in the hope that you will then address the matters I have raised with the MEA in my letter of the 17th of August. I also note that your letter does not give any travel or transport details and does not mention any help or assistance, practical or financial that the MEA might offer me, and nor does it deal with any of the more practical points I raised in my letter of the 17th of August.

The impression and tenor of your letter suggests that you are inviting me to a job interview for which you require references, as if you were a business person deciding whether or not to employ me in response to a job advertisement placed in the columns of a newspaper.

This is entirely wrong, and shows that you have not taken any heed of any of the constitutional and policy matters I have set out in my letter of the 17th of August, as you have not made any response to them, at all.

The MEA have no legal power to decide if a candidate for the Board of Trustees is suitable in the MEA’s view to hold the position of MEA Trustee and therefore select the individual concerned for election to the Board of Trustees, or otherwise. Thus the MEA cannot pick and choose who candidates for election will be and only place the name of their chosen candidates on the ballot paper for the AGM elections, as the MEA do not have any power of discretion over the matter.

In terms of the actual issues, I would like to make it crystal clear that in legal terms there is a profound difference between the way in which the MEA may co-opt a person onto the Board of Trustees, between AGMs and the right of individual members of the MEA to stand for election to the Board of Trustees, at AGMs.

The first is an appointment process where the MEA have a fairly free hand, so that the current Board of Trustees may use the procedure to interview and take up references, as they have the power to do this at their discretion in order to appoint a person of their choosing.

In the second case they do not have a free hand to use their discretion in this way, as it would impose a form of censorship on who may stand for the Board of Trustees. The fundamental reason for this is that we are dealing with a democratic election process, and not an appointment process.  Legally, the members of a company have the right to elect fellow members to represent them on the Board of Directors, and to run the company on their behalf. 

The MEA is a charity company and must obey charity and company law.

It is therefore the right of the members to elect to the Board any member they so wish, without any form of pre-selection or censorship by the existing Board of Trustees / Directors. Therefore the current MEA Board Trustees  cannot legally use the procedure of interviewing candidates for the Board of Trustee elections to select out any they do not like, or agree with, or who have been critical of the MEA in the past.

Therefore you have no legal power to require me to attend and pass an interview, or to require that I provide you and the MEA with suitable employment references for the post of MEA Trustee.

As I am sure you are aware, the MEA is a Charity Company limited by guarantee, and therefore legally, as such its governing document has to be a Memorandum and Articles of Association, under charity and also company law.

The NCVO document sent out to me by the MEA office in connection with 

my candidacy for the MEA Board of Trustees clearly states on page 42 under 

the heading “How are the trustees of a charitable company elected ?” :-

“Company law requires the members of a company to elect the directors following procedures contained in the articles of association. The articles set out the procedures for the nomination and election of trustees, whether from within or outside the membership, and / or the appointment of trustees by outside bodies. The articles also set out who can become a member of the company, the procedure for becoming a member and the procedure for expelling a member”.

This is the basic procedure that must be adopted and used by a charity company to elect a Board of Trustees or Board of Directors of a company. In the case of a charity company they are one and the same.

There is no provision for the existing Board of Trustees to select who should stand in those elections. Nor is there any provision for the existing Board of Trustees to favour certain candidates, and to disfavour others and thereby influence who the membership can vote for, and upon what basis.

The reference you make to the NCVO document comes from page 25 in connection with the standards of probity expected of individual Trustees, but this is in relation to their individual dealings as Trustees when in office, and the point and purpose of it is that no Trustee should exercise lower standards in public life, than in their private business dealings. This principal of probity in public life is not a power that Trustees have to exercise over other prospective Trustees in relation to the corporate governance of a charity company, and the election of Trustees by the membership, as these procedures are set out in the Memoranda & Articles, which must conform to charity and company law, as I have explained above.

The point to which you refer in the NCVO document does not deal with any form of provision under charity or company law, or provision under a charity’s governing document, or for that matter, custom and practice, for the Trustees of a charity company to override the above matters in law. 

Therefore there is no legal or constitutional basis for you to insist on interviews and references as you claim.

I am afraid to say that I think you have misread and completely misunderstood, misinterpreted and misrepresented the matter since it is clear from the point above in relation to how are the Trustees of a charitable company elected, taken from the self same NCVO document that we are actually talking about an electoral process, and not a run of the mill business of a job application.

Again, in relation to the Charity Commission booklet CC3, 

“Responsibilities of Charity Trustees” the provisions of paragraph 18 to which you refer  are subject to the provisions of paragraph 16, “Who appoints new charity

trustees?” under which it clearly states :- “In many cases the governing document says who is to appoint new charity trustees”.

In the case of the MEA which is a charity company, it is the requirements of company law that dictate that appointment of Trustees is through an electoral process. Not all charities are charity companies, and Charity Commission booklets have to cover the waterfront of a range of different charities that have different requirements and different processes for appointing Trustees depending on the basic type of charity they are, and their governing document.

Thus again, you have misread, misunderstood and misrepresented the situation in order to give credence to your claim that you have the power to determine which candidates for the MEA AGM elections shall have their names placed upon the ballot paper for the AGM elections.

The Paragraphs 18 - 20 of the Charity Commission booklet deal in general terms with the matter of recruiting Trustees in a general way that really only pertains to charities that are not charity companies like the MEA.  They do not actually apply in the way you claim at all because the MEA has a specific electoral process defined in its Mem & Arts as required in company law for this purpose, as I have pointed out above.

I have to say that there is a certain responsibility laid on the Board of Trustees of a charity company to confirm that a prospective Trustee and therefore Company Director of the company they wish to be elected to the Board of is not disqualified from holding the office concerned due to their being an undischarged bankrupt, or having criminal convictions for certain offences.

This in no way justifies the position you are taking or the stance you are making in relation to the above matters.

However, there was no information about these matters sent out to me at all, so I have to inquire what policy and procedures the MEA have in terms of discharging this responsibility, if indeed the MEA have any at all?

In general, the way this responsibility is usually discharged is that the charity asks the prospective Trustees and or Company Directors to sign a statement to say that they affirm that they are not disbarred from holding office due to bankruptcy or criminal convictions.

In any event, I state clearly for the record in writing the following 

:-

1]         That I am not, nor have I ever been bankrupt. I have no criminal convictions since I have never even been arrested in connection with any criminal wrongdoing, let alone charged with any offence whatsoever, so clearly I have never been convicted of any criminal offence at all.

2]         I have never been sued in the civil Courts and I therefore I do not have any County Court Judgments (CCJs) against me, nor has any person, body or organization taken any form of legal action against me in any way shape or form, for anything whatsoever.

3]         That I have never been disqualified from the office of Company Director, or Charity Trustee.

I am therefore eligible to serve as a Trustee and as a Company Director, and I affirm that this is true.

I have a long history of holding public appointments that require the personal probity of being a Company Director, and / or the Trustee of a charity, which clearly I could not have done if I had not met the two basic conditions of a clean sheet in terms of convictions, and not being a bankrupt.

I have served as a Charity Trustee on the Board of two charities previously, and I have until relatively recently been the Governor of two Primary Schools. I greatly enjoyed my work as a Governor which I carried out over a number of terms of appointment, but sadly I had to give it up due to my ill health. I was appointed to these two Governorships by Camden LEA, and before it the ILEA. Both the schools concerned have nurseries and I was considered by the LEA a fit person to hold such a position of responsibility, and therefore to have satisfied their requirements for probity, honesty and openness as well as being a fit person to be around small children under the local government rules and regulations that pertain and apply to Public Appointments made by local authorities.  These requirements are far stricter than those for the position of elected Councillor. As evidence of this, I attach copies of the letters appointing me to these two positions, for a term of office from 1st September 1998 to 31st August 2002.

In addition, I was for many years a member of Hampstead Community Health Council (CHC) and represented the CHC on a number of public bodies within the NHS, and within the community in general.  My appointment to the CHC spanned several terms of office, and I was appointed as a full Member of the Council by the North East Thames Regional Health Authority, which is a significant Public Appointment in its own right. I became the Vice Chairperson of the CHC and my work load and responsibilities increased. 

I

was forced to rationalize my work for the CHC when I became ill, but I was able to serve out my 2 full year terms as a full member of a CHC. I had previously been a co-opted member of the CHC, a position I held for 6 years.

One of the positions I held was as the CHC’s representative on the Trust Board of my local Community health Services NHS Trust. In order to serve in this capacity, and to be able to be a CHC member at all I had to pass the tests of personal probity, honesty the NHS requires of all who serve on Trust Boards and of course show that I had no criminal convictions, and that I was not an undischarged bankrupt. I attach a letter from the Chairperson of the Trust thanking me for my contribution to her Board.  Incidentally, the chairperson concerned is an expert in medical ethics, media person and health campaigner, who is now the Chairperson of the King’s Fund Institute here in London.

Having dealt with the matters you raised in your letter of the 20th of August will you now kindly deal with the constitutional and policy matters that I set out in my letter of the 17th of August, as you have not answered any of my questions, nor have you dealt with any of the specific more practical matters I have raised.

In terms of the expectation placed on the Board of Trustees by members of the MEA, I can only conclude that it is not only the expectation, but the right of MEA members to study the election statements of the candidates that will be published in the next issue of ME Essential and to mark their own individual ballot papers for the candidates of their choice. The existing Board of Trustees has no legal, moral or ethical right to interfere with this process, and I shall expect my election statement to be published in the magazine along with those of the other candidates. I shall also expect my name to be on the ballot paper, along with the names of all the other candidates, and on the same equal footing with them.

Yours Sincerely,

Ciaran Farrell

It is quite clear that the MEA are acting directly against the ruling from the Charity Commission made last year concerning the use of “interviews” and “references” in order to deter candidates like myself from ever being able to be placed in front of the MEA membership whose right it is to elect a candidate of their choice. The MEA are fully and completely aware of what will happen if I approach the Charity Commission about the matter, and they know beyond a shadow of a doubt that the regulator will give the same ruling as they did last year. I think that there may even be some raised eyebrows that the very people that they issued their ruling to last year refuse to abide by it themselves when they were only able to attain office as a virtue of that ruling.

The MEA cannot legally censor out a candidate from the ballot paper, and thereby prevent that candidate from being presented to the MEA membership as a Candidate in the MEA AGM elections.  Thus the MEA cannot legally come between the candidate and the ballot paper, and the right of individual members of the MEA to mark their ballot paper in accordance with their conscience in relation to that candidate’s election statement, and thus elect a candidate of the membership’s choosing.

In terms of the quotes from Hegel and Marx, will past history turn from tragedy into farce?

Ciaran Farrell

Candidate MEA AGM elections

